
As a result, you may be tempted  
to make a do-it-yourself Will.  
Beware however, as a hastily 
prepared home-made Will could be 
invalid or ambiguous and present 
those you leave behind with 
uncertainty and financial hardship  
as they argue over your intentions.

People often think that if they 
write their instructions in a letter 
or use an off-the-shelf Will then 
their estate will pass according to 
their wishes.  Unfortunately this is 
not always the case.  The signing of 
Wills and the devolution of estates 
on death is governed by specific 
legislation and case law.  

If you do not comply with the very 
strict requirements for signing your 
Will then it will be invalid.  Further-
more, the day-to-day meaning of 
words you use in your do-it-yourself 
Will can have a very different legal 
meaning which could result in the 
Will not properly disposing of the 
whole of your estate.  

In cases where a Will is invalid or 
does not dispose of everything,  
all or part of the estate is distributed 
in accordance with a strict order of 
entitlement known as the intestacy 
rules.  This can mean that your family 
and loved ones will not inherit as 
you might have intended.  Equally, 
married couples and civil partners 
should not assume that their entire 
estate will pass to the survivor.  

Unmarried couples without Wills  
are especially at risk, as the 
intestacy rules do not provide for 
the surviving co-habitee in any  
way.  In order to benefit from their 
partner’s estate, the survivor may 
be forced to make an application  
to the court, which could be costly 
and distressing as well as raising the 
very real prospect of parents having 
to sue their own children.

By instructing a solicitor to prepare 
your Will you can be more certain 
that formal requirements will be met 
and that your estate will pass as you 
wish.  This will reduce the potential 
for your family or other intended 
beneficiaries entering into expensive 
litigation to resolve the distribution 
of your estate.  The costs of such 
litigation are normally borne by your 
estate which can greatly diminish 
the amount that your family and 
loved ones may receive.  

Whilst the headline-grabbing 
prices on offer at some high street 
stores for do-it-yourself Wills can 
be attractive, in the long-term this 
could spell disaster for those you 
leave behind.  By seeking specialist 
advice from a solicitor you can 
be safe in the knowledge that 
your particular circumstances are 
properly reflected in your Will and 
that your hard earned assets will  
not be squandered on expensive 
legal arguments.

Tough times? What has the 
Government done to help 
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Where there’s a (professionally 
drawn) Will there’s a way
As we continue to feel the effects of the current economic climate and the pressure on our 
time increases, it seems only natural to look for every possible way to save time and money.
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For further information or advice  
on the preparation of Wills, please contact 
Tom Biddick, solicitor on 01392 685252 or  
email tom.biddick@footanstey.com



The Government’s main initiative to boost the struggling residential property market was the temporary 
increase of the residential Stamp Duty Land Tax (SDLT) threshold from £125,000 to £175,000, meaning 
that buyers of residential property worth less than £175,000 paid no SDLT on the purchase.  

Tough times? What has the Government 
done to help the property market?

However, this temporary increase expired on 31 December 2009  
and although there were rumours of an extension, SDLT is again 
payable on all residential purchases over £125,000 from 1 January 
2010 onwards.

It was hoped that this increased threshold would have a positive 
impact on the residential market giving an incentive to first time 
buyers and families on a limited budget to step onto and up the 
property ladder. The reality is that other factors, including limited 
mortgage lending, the benefit of low interest rates not being  
passed on to consumers combined with job insecurity and rising  
living costs have meant that buyers have not flooded the  
market place as expected. 

The Government also made changes in the commercial property 
market although the reduction of the standard rate of VAT has  
had limited impact. 

Of greater concern to most property owners and tenants is the 
Government’s position on business rates for empty properties.   
In April 2008 the Government changed the rules relating to empty 
rates relief to the detriment of property owners and tenants and 
removed the 50% relief from business rates which was previously 
enjoyed by commercial properties that remained unoccupied for more 
than three months.   Although the Government then introduced a 
temporary concession for a period of one year, meaning that empty 
properties with a rateable value of less than £15,000 (value of circa 
£250,000) are exempt from business rates until 31 March 2010,  
it remains to be seen what will happen after this date.

For further information or advice 
on any commercial or residential property 
transactions, please contact Paul Bramall,  
solicitor in our real estate team on 01752 
675180 or email paul.bramall@footanstey.com

“Of greater concern to most property owners 
and tenants is the Government’s position on 
business rates for empty properties.”



In April 2010, income tax rules in relation  
to trusts are to be changed.  However, there 
may be opportunities for trustees to consider 
varying trusts and/or investments to mitigate 
potential charges liability.

With the exception of trusts where the 
beneficiary has a current right to income 
(interest in possession), an increased rate of 
income tax will apply.  The new rates will be 
42.5% for dividend income and 50% for all 
other income.  Although because the tax rules 
concerning payments to beneficiaries are 
complex, the dividend income rate can be 
closer to 50% for most trusts.

This large tax charge may seem unfair as  
it is applied across all trusts, as opposed to 
the increase in the individual’s income tax 
charge, where the 50% charge only applies  
to individuals with income over £150,000  
per annum.

Trustees of discretionary trusts (where 
trustees have discretion to pay capital  
or income to any person from a list) may 
wish to look at the assets in the trust.   

It may be appropriate for the assets to be 
invested in a bond.  Withdrawals can still be 
made but provided they are under a certain 
value, no income tax charge will be payable.  
We would stress however, that when 
considering where the trust should invest,  
the trustees should take independent 
investment advice.  Whilst from a tax point  
of view it is worth considering, a bond may 
not be appropriate in all cases.

Another opportunity worth investigation  
is whether trustees might be able to 
temporarily change the terms of the trust 
upon which the assets are held, which might 
reduce the income tax payable.  This can 
include deciding who income is paid to and in 
what proportions, and entering into a deed to 
this effect. Income tax will then be charged at 
the rate the beneficiary pays tax – 20% for 
basic rate taxpayers rather than the trust rate 
of 50%.  If in the future the trustees decide  
to stop paying income to the individual or 
individuals, the deed can be revoked. 

Another consideration could be for trustees 
to distribute all accumulated income from 

the trust before the increased tax charge.  
This will mean they can take advantage  
of the lower charge.

Finally, if the trustees have the necessary 
powers, it might be appropriate to wind up  
a trust prior to April.  This could allow all the 
assets to be transferred to the beneficiaries, 
however, there are other considerations that 
will need to be taken into account, both in 
terms of taxation and otherwise, which 
means that this is not always appropriate.

There are various planning opportunities for 
trustees and they should be encouraged to 
take advice on their options before the new 
tax charges are imposed.

New Lasting Power of Attorney 
forms: shorter and sweeter?

Beat the tax increase

For further information 
or advice 
on trusts, please contact 
Kelly Greig, solicitor on 
01872 243323 or email  
kelly.greig@footanstey.com

The large number of recent cases involving abuse of the elderly, both financially and personally,  
have raised public awareness of the need to consider who will look after your welfare should the  
time come when you can no longer care for yourself.

In April 2010, income tax rules in relation to trusts are to be changed.  

In an attempt to reduce the risk of financial abuse, the new Lasting 
Powers of Attorney (LPA) replaced Enduring Powers of Attorney in 
October 2007.  An LPA allows an individual to appoint someone to 
make decisions on their behalf if they are unable to do this themselves 
due to physical injury or loss of mental capacity.  Unfortunately, the 
new LPA forms were widely criticised for being too long and difficult 
to understand.   The more complex procedure, coupled with the 
administrative difficulties experienced by the Office of the Public 
Guardian (OPG) leading to poor service and long delays, have put 
people off engaging with the new process. 

As a result of feedback from customers and stakeholders,  
a consultation was launched in October 2008 and new LPA forms 
were launched by the OPG on 1 October 2009.  The OPG hopes that 
the new LPA forms are more streamlined, easier to understand and 
contain guidance which will better meet their customers’ needs.

The new forms are indeed much shorter (12 pages instead of 28) and 
use clearer language.  Problem areas such as tick boxes have been 
removed and continuation sheets introduced.  Unfortunately no 

substantive changes have been made to the procedure itself, meaning 
that it is unlikely that there will be any reduction in the time involved 
in preparing and registering the new LPA forms.

It therefore makes sense to make arrangements before there is any 
urgency.  The alternative process for individuals who lose capacity  
and have no LPA is a Deputyship application which is expensive  
(the Court fee alone is £400 – more than triple the Court fee for a  
LPA registration) and lengthy.  In some cases, the application can take 
more than six months to complete leaving you in a potentially very 
difficult situation in the meantime.  If you would like control over  
who should look after you and your finances in the event of you  
being incapacitated, then you really should put an LPA in place now. 

For further information or advice 
on making a Lasting Power of Attorney, please 
contact Sally Thornton, solicitor on 01823 625651 
or email sally.thornton@footanstey.com 



The most crucial step to make is to write  
a Will.  70% of people in the UK die without 
having written a Will and die intestate which 
often leads to undesirable results.

While it is highly advisable to write a Will in 
the UK it becomes just as crucial to write a 
Will in the country where you own the foreign 
home - or at least make suitable provision 
for it in your UK Will.  It is important to 
consider not only UK law but also the law of 
the country in which you own any property.  
Writing a foreign Will is often not at the top 
of the agenda due to the added expense 
of having the document drafted, notarised 
and translated, but this one-off expense can 
protect your assets and safeguard your wishes 
on your death in a number of ways.

Firstly, if you rely on your UK Will to effect 
the distribution of your overseas property 
then you must be sure that your choice of 
executors will not be financially disagreeable 
in the foreign jurisdiction.  For example, UK 

trust law is not understood or recognised 
in many European countries.  In the UK it 
is common to pass your property to your 
executors to hold in trust for the beneficiaries.  
In Spain, however, if your executors are not 
relatives of yours then leaving your estate to 
them is deemed to be a gift.  As a result this 
movement of assets attracts tax.  A further 
tax liability occurs when your executors ‘gift’ 
the property to your intended beneficiaries.

Secondly, in the UK we enjoy ‘freedom of 
testamentary disposition’ which means we 
can leave our assets to whomever we choose.  
However, some European countries have a 
system of forced heirship whereby you are 

required to leave a certain percentage of your 
estate to your dependants.  If your UK Will 
does not reflect this requirement then there 
is the possibility that it may be considered 
invalid in the foreign jurisdiction, leaving 
your foreign estate subject to the equivalent 
intestacy rules in that particular country.

If you decide to write a foreign Will then it is 
important that it complements your UK Will 
and does not contradict it.  It is particularly 
important to not unwittingly revoke your 
foreign Will and vice versa, as would be the 
result of the standard revocation clause in 
most Wills.  This could ultimately mean that 
you die intestate.

Whether you have separate UK and foreign 
Wills or whether you seek to provide for your 
UK and foreign assets in just one Will, it is 
important that you are confident that the 
Wills provide for your wishes to be carried out 
as efficiently and cost effectively as possible. 
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